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With the first school holiday looming and Easter 
on its way (in March 2016) we are all a bit shell-
shocked to realise that the first quarter of the year 
is nearly behind us although it feels like it has 
barely started.

So far, this year has brought about quite a number 
of surprises – surely, the postponement of the 
annuitisation of retirement funds was unexpected. 
The budget was milder than expected and can 
possibly be attributed to an attempt to stabilise the 
economy and consumer and investor confidence 
whilst keeping waters calm in an important 
year in respect to municipal elections. Eskom is 
increasing its tariffs by ‘only’ 9% which is probably 
the best outcome – at least not double digit 
increases – but this in an inflationary environment 
of 6%? Let us see if the winter brings with it 
some load-shedding. The snow-ball effect of the 
electricity increase will definitely put inflation 
under pressure which in turn puts pressure on 
interest rates. Therefore, the upward cycle we are 
in is bound to continue.

Oscar Pistorius heard that he does not have 
sufficient grounds for appeal this results in the 

only outcome being a longer prison sentence. In an 
interesting twist abroad, there were news reports 
that a knife was found in the yard of OJ Simpson’s 
house that was demolished for renovation 
purposes by a new home-owner. Double jeopardy 
will of course protect Simpson against any further 
criminal prosecution in terms of the US criminal 
justice system. This, regardless of whether or not 
the knife has his deceased wife’s DNA on it with 
his fingerprints. Is this justice, or is it a case where 
justice is truly blind? Whether this discovery is in 
fact true or just hype to support a new TV series 
documenting the court case – only time will tell.

In this edition, I review member access to 
retirement fund benefits. As annuitisation has 
been postponed to 1 March 2018, the purpose of 
this article is to emphasise and clarify the current 
situation.
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With all the talk of annuitisation and forced 
preservation of retirement benefits there is a 
need to confirm the current position regarding 
the access to retirement funds. This article will 
summarise when and how members can access 
their retirement funds.

In general, members have access to their 
retirement funds in the following instances:

• Resignation/dismissal,

• Retrenchment,

• Disability,

• Divorce,

• Retirement,

• Death.

In addition, members of retirement annuity funds 
(RAs) also have access to their fund benefits, prior 
to retirement, in the following instances:

• When the RA is paid up and the fund value is 
less than R7 000,

• When the member ceases to be a SA tax 
resident,

• When a member that is not a SA national’s visa 
expires.

A member of a preservation fund is also entitled to 
one withdrawal from the fund prior to retirement.

Access upon resignation/
dismissal from employment
Pension and provident funds

Where a member resigns from or is dismissed by 
their employer, the membership to the employer 
provided retirement fund will also cease – as 
employment is generally a requirement for 
membership.

In this instance, the member will have the 
following alternatives:

Access to retirement funds
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• Transfer the full resignation benefit to another 
approved retirement fund.

• Withdraw a portion of the resignation benefit 
as a lump sum and transfer the remaining 
funds to an approved retirement fund.

• Withdraw the full amount as a cash lump sum.

When transferring the resignation benefit to 
another approved fund, the following fund 
transfers will be tax-free:

• Pension fund transferred to another pension 
fund, pension preservation fund, retirement 
annuity fund;

• Provident fund transferred to another 
provident fund, provident preservation fund, 
pension fund, pension preservation fund and a 
retirement annuity fund.

Any lump sum withdrawal benefit will be taxed in 
terms of the Second Schedule to the Income Tax 
Act, using the withdrawal tax table.

Retirement annuity funds (RAs)

In some instances, employers offer their 
employees membership to a corporate RA fund. 
In essence, the employee is the member of the 
fund and the membership is not conditional on the 
employer-employee relationship. Therefore, the 
member’s resignation from employment will not 
impact the employee’s membership to the RA and 
a withdrawal from the RA will not be possible.

If the member cannot afford to continue paying 
the premiums after resignation, the RA can be 
made paid-up. If the fund value is less than R7 000 
when it is made paid-up (if prior to the retirement 
date), the member will be able to withdraw the 
full amount, subject to income tax in terms of the 
withdrawal tax table.

It is important to inform the member at inception 
that any reduction or cessation of premiums can 
result in penalties being levied against the fund 
value in the policy.
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Government employee pension fund (GEPF)

When resigning from a public retirement fund (like 
the government employee pension fund [GEPF]) 
the member will also be able to make a lump sum 
withdrawal or transfer the resignation benefit to 
another approved fund – a combination of the two 
is not possible – it is either or.

The GEPF law determines that a preservation fund 
will only be an approved fund if it limits access to 
the funds in that preservation fund, coming from 
the GEPF, to one third at all times.

Therefore, where funds are transferred from the 
GEPF to a pension preservation fund, that fund 
should contain a restriction to only allow the 
member access to one third of the fund value when 
making one withdrawal prior to retirement and 
also at retirement. The member will not be able to 
withdraw the full fund value as a withdrawal prior 
to retirement. The withdrawal will be restricted to 
one third only.

Example:

Susan, aged 45, transferred her resignation 
benefit from the GEPF to the Momentum 
pension preservation fund. The value upon 
transfer is R1 500 000. Five years later, the fund 
value in the preservation fund is R3 000 000. 
At the time, she approaches Momentum to 
withdraw R1 500 000 from the preservation fund 
to purchase a holiday flat. Momentum informs 
her that she is limited to withdraw one third of 
the fund value, which is equal to R1 000 000 at 
the time due to the restriction in the rules based 
on the restriction contained in the GEPF law.

When a member transfers the resignation benefit 
to a pension preservation fund, the years’ service 
before and after 1 March 1998 will be transferred 
to that preservation fund. When the member 
eventually makes a withdrawal or retires from 
that preservation fund the formula contained in 
Paragraph 2B of the Second Schedule will apply 
(formerly known as ‘Formula C’) – resulting in 
the fund value attributable to the years’ service 
prior to 1 March 1998 being tax-free. It is only 
the value attributable to the years’ service after 
1 March 1998 that will be taxable.

In terms of the Second Schedule, this benefit will 
only be carried over to the new fund on the first 
transfer. The benefit will be lost on subsequent 
transfers.

Example:

Peter transferred his resignation benefit from 
the GEPF to a Momentum pension preservation 
fund. He joined the GEPF on 1 March 1992 and 
left on 1 March 2016. The years’ service prior to 
1 March 1998 was six years and thereafter, 18 
years. If Peter does make a withdrawal from the 
preservation fund prior to retirement or when he 
retires, 25% (6/24) of the benefit amount will be 
tax-free.

However, if Peter transfers his benefit from 
the Momentum pension preservation fund to 
another company’s pension preservation fund 
this benefit will be lost and the total benefit 
amount will be taxable.

Withdrawal from preservation funds prior to 
retirement

When transferring to a preservation fund from a 
pension or provident fund, any withdrawal made 
at the time of the transfer will not impact the one 
withdrawal prior to retirement available from the 
preservation fund (according to RF 1/2012).

Example:

Jacky resigned from her employer with a 
resignation benefit in her pension fund of 
R1 000 000. She decides to pay off her bond 
and withdraws an amount of R250 000 and 
transfers the balance of R750 000 to a pension 
preservation fund. Jacky will still be able to 
make one withdrawal from the preservation 
fund prior to retirement – this withdrawal can 
either be a full withdrawal or only a partial 
withdrawal.

Any withdrawal made from the preservation fund 
will be taxed in terms of the withdrawal tax table.

Access upon retrenchment
Pension and provident funds

When a member of a pension or provident fund 
is retrenched, the member will be entitled to 
the withdrawal benefit. The entire benefit can 
either be withdrawn as a lump sum or it can be 
transferred to an approved retirement fund or a 
combination of the two. Any lump sum withdrawn 
due to retrenchment will be taxed according to the 
retirement lump sum tax table.
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In some instances the rules of the fund may 
allow members early retirement benefits. This is 
totally dependent on the rules of the fund (some 
funds allow early retirement from age 50). In this 
instance, a retirement benefit will be available 
to the member – in the case of a pension fund, a 
maximum of one third of the retirement benefit will 
be accessible as a lump sum and the remainder of 
the funds will be applied to purchase a compulsory 
life annuity (including living annuity). In the case 
of a provident fund, the full retirement benefit is 
accessible as a lump sum; however, the member 
can elect to transfer all of the funds or a portion 
thereof to a compulsory annuity.

Any lump sum amount will be taxed according to 
the retirement lump sum tax table. The transfer 
to the compulsory annuity will be tax-free and the 
income will be fully taxable.

Preservation funds

A member of a preservation fund will not 
necessarily have access to a preservation fund 
benefit due to retrenchment. If the member is 
retrenched and that member has not used their 
one withdrawal from the preservation fund (if the 
member has not reached the retirement date), 
then the member will be entitled to make the one 
withdrawal. This lump sum will be taxed according 
to the withdrawal tax table.

If the member has already used their one 
withdrawal and is not yet at retirement age, no 
further access will be possible. If the member 
is past the retirement date of the preservation 
fund, the member can elect to retire from the 
preservation fund.

In the case of a pension preservation fund, a 
maximum of one third of the retirement benefit will 
be accessible as a lump sum and the remainder of 
the funds will be applied to purchase a compulsory 
life annuity (including living annuity). In the case of 
a provident preservation fund, the full retirement 
benefit is accessible as a lump sum, however, the 
member can elect to transfer all of the funds or a 
portion thereof to a compulsory annuity.

Any lump sum amount will be taxed according to 
the retirement lump sum tax table. The transfer 
to the compulsory annuity will be tax-free and the 
income will be fully taxable.

Retirement annuity funds (RAs)

A member of a retirement annuity will not have 
access to the funds in the retirement annuity due 
to retrenchment, unless the fund is made paid up 
and the value is below R7 000, or the member is 
over the retirement age, in which case the member 
can elect to retire from the retirement annuity 
fund.

Access upon emigration
Pension and provident funds: Prior to 
retirement

When a member emigrates they will inevitably 
resign from employment in SA. Therefore, the 
membership to the pension or provident fund will 
also cease. The member will be entitled to the 
resignation benefit and it is most probable that 
the lump sum withdrawal option will be elected. 
The lump sum will be taxed according to the 
withdrawal tax table.

The individual will then be able to remit the after 
tax lump sum offshore as part of the overall 
emigration allowance.

Retirement annuity (RA) fund: Prior to 
retirement

Where a member emigrates from SA, that person 
will no longer be a tax resident of SA and will 
therefore be able to make a full withdrawal from 
the RA. The withdrawal amount will be subject to 
income tax in terms of the withdrawal tax table. 
The after tax amount can be remitted offshore as 
part of the emigration allowance. From 1 March 
2016 all persons ceasing to be tax residents of SA 
and non-nationals whose visas expire, will also be 
able to access their RAs.  SARS and Treasury are 
still finalising the administrative requirements for 
this to take place in practice.

Preservation funds: Prior to retirement

A member of a pension or provident preservation 
fund will be able to make a withdrawal if the one 
withdrawal facility was not used at that time. If the 
member has already made one withdrawal from 
the preservation fund then no further withdrawals 
will be possible. The member will have to wait until 
retirement to access the retirement benefit.

Any withdrawal made will be subject to income 
tax in terms of the withdrawal tax table. The after 
tax amount can be remitted offshore as part of the 
emigration allowance.

Post-retirement

Where an individual has already retired from the 
retirement fund and there is a traditional or a living 
annuity, the individual will not be able to access the 
capital in the annuity for emigration purposes. The 
individual will be able to remit the annuity income 
offshore – which will still be subject to income tax 
in SA. The net amount, after the withholding of Pay 
As You Earn (PAYE) can be remitted offshore.
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Please note that SA insurers cannot make 
payment directly into a foreign bank account and 
the remittance of the income will be facilitated, 
either by the authorised dealer of the individual or 
by another SA bank.

In the case of a living annuity, if the fund value falls 
below the de minimis threshold, which is currently 
R75 000, if no previous commutation was made, 
or R50 000, if a commutation was made prior 
to transfer to the living annuity. In this instance, 
the annuitant will be able to access the full fund 
value as a lump sum. This lump sum will be taxed 
according to the retirement tax table.

Access upon divorce
The Divorce Act determines that the pension 
interest of persons married in community of 
property or out of community with the inclusion 
of the accrual must be brought into account when 
determining the division of assets.

In the case of a pension, provident or preservation 
fund, the pension interest is equal to the amount 
the member will be entitled to if that member 
resigned on the date of divorce. In the case 
of a retirement annuity fund, it is equal to all 
contributions made to the fund until the date of 
divorce plus simple interest of 10.25% per annum.

Section 37D(4)(b)(ii) of the Pension Funds Act 
allows the non-member spouse an election 
between the following alternatives:

• having the benefit paid to them directly; or

• transferring the benefit to another fund on 
their behalf.

Where the member elects to transfer to another 
fund, it will be tax-free. However, if the member 
elects to take the benefit as a lump sum, it will be 
taxed in the hands of that non-member spouse 
according to the withdrawal tax table.

It important to note that the non-member spouse 
cannot retire from the retirement fund of an ex-
spouse or transfer the awarded benefit to a living 
annuity – only the member of a retirement fund is 
able to exercise this option. A non-member spouse 
will have to transfer the awarded amount to a 
retirement fund and then elect to retire from that 
fund, in which case the normal rules applicable to 
retirement will apply.

Access upon death
Pension, provident, preservation and 
retirement annuity (RA) funds: Prior to 
retirement

In the case of the death of a member, the death’ 
benefit becomes payable to a dependant, nominee 
or the deceased estate (or a combination thereof).

Section 37C of the Pension Funds Act provides the 
rules pertaining to the payment of the benefits:

• The trustees of the fund must ascertain, 
within twelve months of the member’s death, 
who their dependants are, if any. They must 
then distribute the benefits amongst the 
dependants in a manner and proportion 
they deem fit and equitable according to the 
dependant’s individual needs. A ‘dependant’ is 
defined as the spouse and children (regardless 
of age) of the member, or any person the 
member is legally liable for maintenance, 
or was in fact dependent on the member for 
maintenance.

• If there are dependants and nominated 
beneficiaries, the trustees may distribute 
the benefits between the dependants and 
nominees as they deem equitable.

• Where there are no dependants, but 
beneficiaries were nominated, the benefit 
must be paid to the beneficiaries in proportion 
to the beneficiary nominations.

• In all other cases (no dependants or 
beneficiaries) the benefit will be paid to the 
deceased estate.

• Where there are dependants, the benefits will 
be protected against creditors, except for the 
deductions under Section 37D.

• If there are no dependants or beneficiaries, 
the benefit will be paid to the estate and 
can be attached by creditors. Where there is 
no dependent but a nominated beneficiary, 
creditors may benefit. In terms of Section 37C, 
the trustees must firstly pay an amount to the 
deceased estate insofar the liabilities exceed 
the assets, and only if there is a surplus – will 
this be payable to the beneficiary.
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Where a dependant or beneficiary receives a lump 
sum benefit, it will be taxed in the hands of the 
deceased, as if that deceased person received the 
benefit the day immediately prior to death. It will 
be taxed according to the retirement tax table.

In some instances group life benefits will also be 
payable by pension and provident funds. Where 
the group life benefit was approved (attached to 
the retirement fund) it will pay out as part of the 
death benefit and will be subject to the provisions 
contained in Section 37C.

The dependant or nominated beneficiary can elect 
to receive a lump sum or to transfer the benefit 
to a compulsory annuity or a combination. The 
lump sum will be subject to tax in the hands of the 
deceased by applying the retirement tax table.

If the group life was not attached to the pension 
fund or the provident fund, that is, unapproved 
group life, it will pay out in terms of the policy 
contract – which will either be to the spouse, 
children, dependant or nominee. The proceeds will 
pay out tax-free.

Post-retirement: Living annuity

Where the annuitant dies, the fund value in 
the living annuity will accrue to the nominated 
beneficiaries.

Section 37C does not apply to the living annuity.

The beneficiaries can elect to take a lump sum 
or to transfer their portion to a living annuity for 
their own benefit. Where a lump sum is elected, 
it will be taxed in the hands of the deceased, 
as if received by that deceased person the day 
immediately before death, using the retirement tax 
table.

Conclusion
When doing a financial plan it is important to 
consider a client’s retirement funds as it is often 
their largest and one of the most important 
investments they will have. The decisions made in 
respect of retirement funds will have a ripple effect 
that can be felt long after the fact.

One of the major reasons for the suggested 
annuitisation and proposed preservation of 
retirement funds is the fact that most people 
use their resignation or retirement benefits to 
settle debt or to provide for immediate financial 
needs or even luxuries. This can result in their 
eventual retirement being unsuccessful and in 
many cases disastrous. One of the most important 
roles a financial adviser plays is to assist a client 
to achieve financial independence once retired. 
Therefore, we have to make sure clients make 
informed and often tough decisions when dealing 
with their retirement funds.
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Momentum Leverage is prepared by the Momentum Legal Advisers: Financial Planning and Fiduciary 
Specialists from Momentum Fiduciary Services.  For financial advisers, please contact your legal adviser or 
fiduciary specialist should you have any questions.  For clients, please contact your financial adviser should 
you have any questions.

Disclaimer: 
The views and/or opinions expressed in this article have been prepared as a primary source of information 
and are not a recommendation for the conclusion of a transaction. This article has been prepared for general 
information and not having regard to any particular person’s financial planning, tax planning, investment 
needs and objectives. No representation is given, warranty made or responsibility taken as to the accuracy, 
timeliness or completeness of any information contained in this article and MMI Group Limited will not be 
liable in contract or in delict  or otherwise for any loss or damage arising as result of the reader relying on 
any such information (except in so far as any statutory liability cannot be excluded).

Please note:
Any unauthorized copying or reprinting or publishing in any other publications, webpages or emails are 
strictly prohibited.  Should you wish to use this article for any such purpose, please email Sharon.teubes@
momentum.co.za to obtain permission.


